
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

(Blue Lakes Delivery Call)

(Clear Springs Delivery Call)

IN THE MATTER OF DISTRIBUTION OF WATER
TO WATER RIGHTS NOS. 36-04013A, 36-04013B,
AND 36-07148.

IN THE MATTER OF DISTRIBUTION OF WATER )
TO WATER RIGHTS NOS. 36-02356A, 36-07210, )
AND 36-07427. )

)
)
)
)
)
)
)
)
)

ORDER SETTLING
AGENCY TRANSCRIPT
AND RECORD

The Idaho Department ofWater Resources ("Department" or "IDWR") served its Notice

o/Lodging o/Transcript and Record ("Notice") in this matter upon the parties on September 17,

2008, pursuant to I.R.C.P. 840). The Notice gave the parties fourteen (14) days from the date of

the Notice to file any objections to the agency transcript and record. On October I, 2008, the

Idaho Ground Water Appropriators, Inc., North Snake Ground Water District, and Magic Valley

Ground Water District ("Ground Water Users") timely filed Ground Water Users' Objection to

Agency Record (Objection). On October 2,2008, Clear Springs Foods, Inc. and Blue Lakes

Trout Farm, Inc. (collectively "Spring Users") filed Spring Users Joinder in Ground Water

Users' Objection to Agency Record." No objection was made to the transcript of the agency

hearing.
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The Ground Water Users in their Objection identified three bases for objection to the

agency record as lodged on September 17. 2008: 1) pleadings missing from the agency record;

2) exhibits that should be pleadings; and 3) exhibits that should be removed from the record.

Each ofthe objections raised by the Ground Water Users is set forth below followed by the

Department's response identiJYing the location ofthe document in the record or stating the

corrective action taken:

Pleadings Missing from the Agency Record

1. Order Approving IGWA Substitute Curtailment Plan (Blue Lakes Delivery Call)

dated July 6, 2005. IDWR Response: Document located at Vol. 3, page 441.

2. IGWA's Petition for Reconsideration ofJuly 8, 2005 Order and Request for Stay

(Clear Springs) dated July 19, 2005. IDWR Response: Document located at Vol. 3, page 547.

3. Order Denying Request fur Stay and Scheduling Hearing on petition for

Reconsideration ofOrder Approving IGWA's 2005 Substitute Curtailments (Clear Springs

Delivery Call, Snake River Farm) dated May 19, 2006. IDWR Response: Document located at

Vol. 5, page 836.

4. North Snake Ground Water District and Magic Valley Ground Water District

Joint Replacement Water Plan for 2007 and transmittal letter by Randall Budge dated April 16,

2007. IDWR Response: Document located at Vol. 7, page 1375; transmittal letter is included

in Supplemental Vol. 2, page 4177.

5. Order Approving Dairymen's and IGWA's 2007 Replacement Water Plans,

Rescinding 2007 Curtailment, and Setting Hearing and Prehearing Schedule (Clear Springs,

Snake River Farm Delivery Call). In the documents provided as the Department's record in this

matter, they have indicated that this order is included on page 1903. However, when you look at
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the attached documents, the Order that is provided is for the Blue Lakes Delivery Call.

IDWR Response: The objection is correct that the document located at Vol. 9, page 1903 is the

order for the Blues Lakes delivery call. The order approving the Replacement Plan for the Snake

River Farm delivery call is included in Supplemental Vol. 2, page 4178.

6. IGWA's First Set ofInterrogatories and Requests for Production to Blue Lakes

and Clear Springs/Snake River Farms dated August 24, 2007. IDWR Response:

Discovery nonnally is not included in the agency record. This document, however, is included

as an attachment to IGWA's motion identified in item no. 7 below.

7. IGWA's Motion to Compel Discovery Responses, Motion for Sanctions, and

Notice ofHearing dated August 24, 2007. IDWR Response: This document with attachment

is included in Supplemental Vol. 2, page 4192.

8. IGWA's Brief in Opposition to Blue Lakes' and Clear Springs' Joint Motion for

Protective Order and in Support ofIGWA's Motion to Compel Discovery dated August 24,

2007. IDWR Response: This document is included in Supplemental Vol. 2, page 4224.

9. Order Re Discovery dated September 10, 2007. IDWR Response: This

document is included in Supplemental Vol. 3, page 4401.

10. IGWA's Disclosure ofLay Witnesses dated October 17, 2007. IDWR

Response: This document is included in Supplemental Vol. 5, page 4634.

11. Prefiled Lay Testimony ofRichard Rau Submitted on Behalfofthe City ofPaul.

IDWR Response: This document is included in Supplemental Vol. 5, page 4646.

12. Prefiled Lay Testimony ofTravis Rothweiler Submitted on Behalfofthe City of

Jerome. IDWR Response: This document is included in Supplemental Vol. 5 page 4652.
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Prefiled Lay Testimony ofRex L. Strickland Submitted on Behalfofthe City of

IDWR Response: This document is included in Supplemental Vol. 5, page 4670.

Prefiled Lay Testimony ofDarrel Dalrymple Submitted on Behalfofthe City of

IDWR Response: This document is included in Supplemental Vol. 5, page 4676.

Wendell.

16.

13. Prefiled Lay Testimony ofRalph Martini Submitted on Behalfof the City of

Heyburn. IDWR Response: This document is included in Supplemental Vol. 5, page 4658.

14. Prefiled Lay Testimony ofWilson F. (Jr.) Churchman Submitted on Behalfofthe

City of Shoshone. IDWR Response: This document is included in Supplemental Vol. 5,

page 4664.

15.

Hazelton.

17. Disclosure ofLay Witnesses ofIntervenors, City of Jerome, Wendell, Shoshone,

Hazelton, Heyburn and Paul dated October 17,2007. IDWR Response: This document is

included in Supplemental Vol. 5, page 4685.

18. List of Sponsored Exhibits for Cities Hazelton, Heyburn, Jerome, Paul, Shoshone

and Wendell (with exhibits attached). IDWR Response: This document is included in

Supplemental Vol. 5 page 4692.

19. IGWA's Amended Disclosure ofLay Witnesses and Exhibits dated October 18,

2007. IDWR Response: This document is included in Supplemental Vol. 5, page 4725.

20. Memorandum in Support ofGround Water Users' Motion for Partial Summary

Judgment dated October 19,2007. IDWR Response: This document is included in

Supplemental Vol. 5, page 4689.

21. IGWA's Notice ofIntent to Provide Rebuttal Testimony from John Church dated

November 2,2007. IDWR Response: This document is included in Supplemental Vol. 6,

page 4739.
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22. Clear Springs Foods, Inc.'s First Supplement to Answers to IGWA's First Set of

Interrogatories & Requests for Production to Clear Springs Foods dated November 21,2007.

IDWR Response: This is a discovery document that would not normally be included in the

agency record. The document has been added in Supplemental Vol. 6, page 4781.

23. IGWA's Response to Spring Users' Joint Memorandum Regarding Exceptions to

the Hearing Officer's Recommended Order dated April 24, 2008. IDWR Response: This

document is included in Supplemental Vol. 8, page 5187.

EXHIBITS THAT SHOULD BE PLEADINGS

The following documents were identified as exhibits in the agency record but

should be properly identified as pleadings in the agency record: IDWR Combined Response:

The documents identified below are included in the agency record beginning at Supplemental

Vol. 7, page 4646, and have been removed from the compilation ofexhibits.

1. IGWA's Third Supplemental Response to Director's June 7, 2005 Order

Regarding Replacement Water Plan (Blue Lakes Delivery Call).

2. Direct Testimony ofA. Kenneth Dunn.

3. Direct Testimony ofCharles M. Brendecke.

4. Direct Testimony ofDean F. Stevenson.

5. Direct Testimony ofR. Lynn Carlquist.

6. Direct Testimony ofRonald Dean Carlson.

7. Affidavit ofChuck Brendecke (re: exhibit 429).

8. Economic Importance ofESPRA-Dependant Springflow to the Economy ofIdaho

(Expert Rebuttal Report ofJoel R. Hamilton).
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9. Eric J. Harmon, P.E. CV.

10. Evaluation ofLocalized Spring Flow Source Areas from Crystal Spring to Box

Canyon Spring (Eric J. Harmon expert report).

II. Briefmg Paper for Surface and Spring Water Participants in the Idaho Governor's

Water Summit (Hamilton expert report).

12. Rebuttal Report In the Matter ofDistribution·ofWater to Water Right Nos. 36-

04013A, 36-04013B, 36-07148 (Snake River Farm) and Water Right Nos. 36-07568 (Crystal

Spring Farm IDWR) (Charles Brockway Expert Rebuttal Report) listed by the Department as

files RE6479~1 and REBUTT~1.

13. Rebuttal Testimony and Report ofJohn S. Church.

14. Rebuttal Testimony and Report ofJohn S. Church- November 14, 2007.

15. Rebuttal Testimony ofCharles M. Brendecke.

16. Rebuttal Testimony ofRonald Dean Carlson.

17. Affidavit ofDaniel V. Steenson in Support ofJoint Motion for Partial Summary

Judgment.

18. Amended Status Conference Minutes.

19. Certificate ofService.

20. Certificate of Service, Revised Index, and New Pages 936-944 ofthe Partial

Agency Record.

21. Change Sheets to the Depo. of Karl Dreher.

22. Combined Notice ofDeposition - Deces Tecum for Timothy Luke, Allen Wyle,

Larry Land, Charles Brockway, Eric Harmon and Karl Dreher.
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23. Combined Revised Notice ofTaking Rule 30 (b)(6) Deposition Duces Tecum of

Clear Springs Foods, Inc. & Snake River Farms.

24. IGWA's Brief in Opposition to Blue Lakes' and Clear Springs' Joint Motion for

Protective Order and in Support ofIGWA's Motion (Volume 2, page 42240 Motion to Compel

Discovery filed August 24, 2007.

EXHIBITS THAT SHOULD BE REMOVED FROM RECORD

The following documents were improperly included in the exhibits in the agency record:

1. Affidavit ofNorman C. Young (hearing exhibit 316). This affidavit was

withdrawn at the hearing and should therefore be excluded from the agency record.

IDWR Response: This document is removed from the agency record based on its having been

withdrawn.

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED that no objection having been made to
the agency transcript in this matter, the transcript is deemed settled. Timely objections having
been made to the agency record, the record is settled with the changes identified above.

IT IS FURTHER ORDERED that pursuant to Idaho Rule ofCivil Procedure 840), the
Ground Water Users' Objection, and this Order shall be included in the record on petition for
judicial review. The Department shall provide the parties with replacement copies of the agency
record on compact disks consistent with the modifications made in this order.

DATED this -----'I_fo=--_ day ofOctober 2008.

~d )~R~ \~~
DAVID R. TUTHILL, JR.
Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this~ayof October 2008, the above and foregoing,
was served by the method indicated below, and addressed to the following:

RANDY BUDGE
CANDICE M. MCHUGH
RACINE OLSON
POBOX 1391
POCATELLO ill 83204-1391
rcb@racinelaw.net
cmm@racine1aw.net

JOHN SIMPSON
BARKER ROSHOLT
PO BOX 2139
BOISE ill 83701-2139
(208) 344-6034
jks@idahowaters.com

DANIEL V. STEENSON
CHARLES L. HONSINGER
RINGERT CLARK
PO BOX 2773
BOISE ill 83701-2773
(208) 342-4657
dvs@ringertclark.com
c1h@ringertc1ark.com

MIKE CREAMER
JEFF FEREDAY
GIVENS PURSLEY
PO BOX 2720
BOISE ill 83701-2720
(208) 388-1300
mcc@givenspursley.com
jefffereday@givenspursley.com

MICHAEL S. GILMORE
ATTORNEY GENERAL'S OFFICE
POBOX 83720
BOISE ill 83720-0010
(208) 334-2830
mike. gilmore@ag.idaho.gov
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(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U. S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U. S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail



J. JUSTIN MAY
MAY SUDWEEKS & BROWNING
1419 W. WASHINGTON
BOISE ID 83702
(208) 429-0905
jmay@may-1aw.com

ROBERT E. WILLIAMS
FREDERICKSEN WILLIAMS MESERVY
153 E. MAIN ST.
P.O. BOX 168
JEROME, ID 83338-0168
rewilliams@cableone.net

ALLEN MERRITT
CINDY YENTER
WATERMASTER - WD 130
IDWR - SOUTHERN REGION
1341 FILLMORE STREET SUITE 200
TWIN FALLS ID 83301-3380
(208) 736-3037
aUen.merrit!@idwr.idaho.gov
cindy.yenter@idwr.idaho.gov

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

ictoria Wigle
Administrative Ass! tant to the Director
Idaho Department ofWater Resources
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